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Court of Appeals of the District of Columbia. 


No. 3869. 

Philip M. Riefkin, Appellant, 
vs. 

E. I. Du Pont de Nemours & Co., <fec. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 62460. 

Philip M. Riefkin, Plaintiff, 
vs. 

E. I. Du Pont de Nemours & Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed May 19, 1919. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 62460. 

Philip M. Riefkin, Plaintiff, 
vs. 

E. I. Du Pont de Nemours & Company, a Corporation, Defendant. 

1. The Plaintiff, Philip M. Riefkin, sues the defendant, E. I. 
Du Pont De Nemours & Company, a Corporation, for that heretofore 

1—3869a 
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to wit: The Plaintiff on divers days between November loth, A. D. 
1917 and March 31st A. D. 1919, inclusive, rendered highly valuable 
services to the Defendant in purchasing and obtaining for the De¬ 
fendant, at its special instance and request Three Million One Hun¬ 
dred Sixty Eight Thousand and One Hundred (3,163,100) tons of 
Bituminous Coal, which was accepted by the Defendant and for 
which the leasonable, customary and usual charge for such services 
was fifteen cents ($.15) a ton, amounting to lour Hundred Seventy 
Five Thousand Two Hundred and fifteen Dollars (475,215) and for 
purchasing and obtaining for the defendant at its special instance and 
request Forty One Thousand Nine Hundred and Fifty (41,950) 
tons of Anthracite coal, which was accepted by the Defendant and 
for which the reasonable, customarv and usual charge for such cerv¬ 
ices was Twenty cents (.20) a ton, amounting to Eight Thousand 
Ihree Hundred and Ninety dollars ($8,390) and the Defendant 
promised to pay the Plaintiff for purchasing and obtaining 
2 the said Bituminous and Anthracite Coal, the sum of Four 
Hundred Eighty Three Thousand Six Hundred and Five Dol¬ 
lars ($-83,605.00) and that, although, often demanded the Defend¬ 
ant has not, nor has anyone for it paid the said sum except the sum 
of Nine Thousand Eight Hundred Fifty-four Dollars and Fifty- 
se\en cents ($9,854.57) paid as advances on account and for ex¬ 
penses. Whereof the Plaintiff claims the sum of Four Hundred 
Seventy-Three Thousand Seven Hundred and Fifty Dollars and 
Forty-three cents, ($473,750.43) with interest thereon from April 
1st, A. D. 1919, besides costs of suit. 

2. The Plaintiff, Philip M. Riefkin, sues the Defendant, E. I. Du 
I ont De Nemours (t Company^ a Corporation lor money payable by 
"! e . de . f £ ndant *° th e Plaintiff for goods sold and delivered by the 
aintiff to the Defendant ; and for work done and material provided 
by the Plaintiff for the Defendant at its request; and for monev lent 
by the Plaintiff to the Defendant ; and for money paid by the Plain¬ 
tiff for the Defendant at its request ; and for money received bv the 
Defendant for the use of the Plaintiff; and for money found to be 
due from the Defendant to the Plaintiff on account stated between 
theim And the I laintiff claims lour Hundred Seventy-three Thou- 
»“d Seven and F ^ty Dollars and Fortv-three cents ($473 

<o0.43) with interest from the first day of April A. D. 1919 accord¬ 
ing to the particulars of demand hereto annexed, besides costs of suit 

C. C. CALHOUN, 

JOHN C. BROOKE, 
Attorneys for Plaintiff. 

3 Particulars of Demand. 

E. I. du Pont de Nemours & Company to Philip M. Riefkin, Dr. 

November 15, 1917, to March 31, 1918, inclusive; to 
purchasing and obtaining Four Hundred Twenty 
l ive Thousand tons (425,000) of bituminous coal, 
the reasonable value of such services being fifteen 
cents ($.15) per ton 


$63,750.00 
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November 15, 1917, to March 31, 1918, inclusive; to 
purchasing and obtaining Forty One Thousand 
Nine Hundred and Fifty Tons (41,950) of anthra¬ 
cite coal, the reasonable value for such sendees be¬ 
ing twenty cents ($.20) per ton. 8 390.00 

April 1, 1918, to March 31, 1919, inclusive; to pur¬ 
chasing and obtaining Two Million Seven Hundred 
Forty Three Thousand and One Hundred tons of 
bituminous coal (2,743,100), the reasonable value 
of such sendees being fifteen cents ($.15) per ton.. 411,465.00 


Total. 

Subject to a credit of Nine Thousand Eight Hundred 
and Fifty-four Dollars and Fifty-seven Cents ($9,- 
854.57) paid as advances on account and for ex¬ 
penses . 


483,605.00 


9,854.57 


Balance 


$473,750.43 


Affidavit of Merit. 


District of Columbia, ss: 

I, Philip M. Riefkin, being first duly sworn, on oath depose and 
say: That 1 am the Plaintiff in the declaration to which this affi¬ 
davit is attached and made a part hereof; that 1 have a good cause of 
action against the E. I. du Pont de Nemours & Company, a Corpora¬ 
tion, named as Defendant in said declaration which cause of action is 
as follows, to wit: That between November 15th, A. D. 1917 and 
March 31st, A. D. 1919 inclusive, the Plaintiff purchased and ob¬ 
tained for the Defendant at its request Three Million One Hundred 
Sixty Eight Thousand and One Hundred tons (3,168,100) of bitu¬ 
minous coal, which was accepted by the Defendant, and for which 
the reasonable, customary and usual charge for such services was 
fifteen cents ($.15) a ton, amounting to Four Hundred Seventy Five 
Thousand Two Hundred and Fifteen Dollars ($475,215.00) and 
for purchasing and obtaining for the Defendant at its special in¬ 
stance and_ request Forty One Thousand Nine Hundred and fifty 
tons (41,950) of anthracite coal, which was accepted by the Defend¬ 
ant and for which the reasonable and customary and usual charge 
for such services was twenty cents ($.20) a ton, amounting to Eight 
Thousand Three Hundred and Ninety Dollars ($8,390), and for 
purchasing and obtaining the said bituminous and anthracite coal 
the Defendant promised to pay the Plaintiff the sum of Four Hun¬ 
dred Eighty Three Thousand Six Hundred and Five Dollars ($-83,- 
605), subject to credit of Nine Thousand Eight Hundred Fifty Four 
Dollars and Fifty-seven Cents ($9,854.57), paid as advances 
5 and on account and for expenses, and the services in purchas¬ 
ing and obtaining said coal were accepted by Defendant, but 
the Defendant has not, nor has anyone for it, paid the sum of Four 
Hundred Seventy-three Thousand Seven Hundred Fifty Dollars 
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and Forty-three Cents ($4<3,750.43), and there is now justly due 
and owing to the plaintiff from the Defendant the sum of‘Four 
Hundred Seventy-three Thousand Seven Hundred Fiftv Dollars and 
Forty-three Cents ($473,750.43) with interest at the rate of six per 
centum (6%) per annum, from the first day of April, 1919, exclu¬ 
sive of all set-offs and just grounds of defense. 

PHILIP M. RIEFKIN. 

Subscribed and sworn to before me this 19th dav of May, 1919 
[seal.] (Signed) FRANCIS L. NEUBECK, 

Notary Public, D. C. 


6 Pleas . 

Filed June 12, 1919. 

******* 

I. 

Now comes E. I. Du Pont De Nemours & Company, a corporation, 
defendant in the above entitled cause, by its attorney, J. Harry Cov- 
ington, and for plea to the declaration herein filed by the plaintiff, 
and to both and each of the counts of the said declaration, the said 
defendant says: 

That it did not undertake or promise in manner and form as the 
said plaintiff hath above complained. 

And of this it puts itself upon the country. 

II. 

For further plea to the said declaration, and to both and each of 
the counts thereof, the said defendant says: 

That it does not owe the sum of money which is mentioned and 
demanded in the declaration herein filed by the plaintiff, or any part 
of the said sum. 

And of this it puts itself upon the country. 

J. HARRY COVINGTON, 
Attorney far the Defendant. 

Affidavit of Defense. 


State or Delaware, 

County of New Castle, ss: 

F. G. Tallman, being first duly sworn, deposes and says that he is 
Vice-President of E. I. Du Pont De Nemours and Company, a cor¬ 
poration, named as defendant in the above-entitled cause; and 
7 that he has authority to make this affidavit of defense on be¬ 
half of said defendant, that he denies the right of the plain¬ 
tiff as to the whole of the claim set up by the plaintiff in his declara¬ 
tion and affidavit filed therewith, and‘he denies the right of the 
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plaintiff to any part thereof and says that the defendant has a defense 
sufficient to defeat the plaintiff’s claim in whole and that the grounds 
of said defense are: 

That the plaintiff did not between November 15, 1917 and March 
31, 1919 purchase and obtain for the defendant at its request 3,168,- 
100 tons of bituminous coal which was accepted by the defendant and 
for which the reasonable, customary and usual charge for such serv¬ 
ices was Fifteen cents (.15) a ton, amounting to $475,215.00 nor 
did the plaintiff purchase and obtain for the defendant at its special 
instance and request 41,950 tons of anthracite coal which was ac¬ 
cepted by the defendant and for which the reasonable, customary and 
usual charge for such services was Twenty cents ($.20) a ton, 
amounting to $8,390.00, nor did the defendant promise to pay the 
plaintiff for purchasing and obtaining the said bituminous and an¬ 
thracite coal, the sum of $483,605.00; nor any part thereof, subject to 
a credit of $9,854.57 or any other credit paid as advances on account 
and for expenses; nor were any such services of the plaintiff in pur¬ 
chasing and obtaining such coal ever accepted by the defendant; 
and there is not now justly due and owing to the plaintiff from the 
defendant the sum of $473,750.43 with interest at the rate of 6% 
per annum from the first day of April, 1919, nor any other sum; 

That on October 30, 1917, the Plaintiff and the Defendant entered 
into an agreements whereby the Plaintiff was to be employed 
8 by the Defendant from November 15, 1917, for an indefinite 
period as an employee in connection with coal purchases made 
by the Defendant, at a salary on the basis of $4,000.00 per year, with 
the further understanding that if after six months the Plaintiff had 
proven his ability to perform his duties satisfactorily, there would be 
added to this salary a 20% bonus, such bonus to start six months 
after the Plaintiff assumed his duties as an employee of the Defend¬ 
ant; that the Plaintiff commenced his duties as such employee of the 
Defendant November 15, 1917, under said agreement, and continued 
to perform the same until March 31, 1919, when Plaintiff’s employ¬ 
ment terminated because of the fact that his sendees were no longer 
required by the Defendant, reasonable notice of such termination 
having been given to the plaintiff by the defendant by a letter dated 
on March 13, 1919, informing the plaintiff of such termination of 
his service with the salary of the plaintiff to continue until May 15, 
1919; that the plaintiff did not, between November 15, 1917, and 
March 31, 1919, or at any time purchase and obtain for the Defend¬ 
ant at its special instance and request 3,168,100 tons of bituminous 
coal, nor 41,950 tons of anthracite coal, nor any part thereof, nor any 
amount of coal more or less than the amount stated, except in ac¬ 
cordance with his duties under the agreement of employment here¬ 
inabove described; that all services performed by the Plaintiff for the 
Defendant between November 15, 1917, and March 31, 1919, were 
pursuant to the agreement hereinabove in this affidavit described; 
that the Defendant paid the Plaintiff in full for his services accord¬ 
ing to the terms of said agreement of employment the sum 
of $'3,776.34, being $4,000 per year, from November 15, 1917, 
to March 31, 1919, plus 29 per cent, bonus on the same from 
2—3869a 
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March 1, 1918, to March 31, 1919, the Plaintiff not accepting the 
salary offered him bv the Defendant from April 1, 1919, to May 15, 
1919; that in addition to payment in full for services, as aforesaid, 
the Defendant paid the Plaintiff in full for traveling expenses in¬ 
curred in connection with said agreement of employment the sum 
of $2,105.35; and that the Defendant is not indebted to the Plaintiff 
in the amount claimed in the declaration and affidavit filed there¬ 
with in whole or any part thereof. 

F. G. TALLMAN. 

Subscribed and sworn to before me this 11th day of June, 1919. 
[seal.] P. E. STRICKLAND, 

Notary Public. 

Joinder in Issue. 

Filed June 19, 1919. 

******* 

1. The plaintiff joins issue on the defendant’s first plea. 

2. The plaintiff joins issue on the defendant’s second plea. 

C. C. CALHOUN, 

JOHN C. BROOKE, 
Attorneys for Plaintiff. 

10 Memorandum. 

December 6, 1920.—Jury sworn and respited from day to day, to 
and including December 13, 1920. 

Verdict of Jury. 

Filed December 13, 1920. 

******* 

The jury, upon their oath, say they find in favor of the plaintiff, 
that the money payable to him by the defendant is the sum of $67,- 
500.00, with interest at the rate of 6% per annum, from the 13th 
day of December, 1920, if the Court shall be of the opinion that he 
ought to recover against the defendant upon the facts submitted to 
us upon the trial, which facts were as follows: 

We find that prior to November 15, 1917, plaintiff and defendant 
entered into a contract of employment under which plaintiff was to 
take charge of the purchase of coal for delivery to and use by the 
defendant at a salary on the basis of $4,000 a year and after six 
months a twenty per cent, bonus, making $4,800 a year ; that the 
defendant agreed to give plaintiff permanent empiovment in that 
capacity so long as he rendered satisfactory services and was loyal to 
its interests, if plaintiff would resign from a position which he then 
held with the United States Government and enter the employ of the 
defendant company; that pursuant to said agreement and relying 
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upon it the plaintiff did resign from his Government position and, 
on November 15, 1917, began the work for which he was employed 
and continued to perform it until March 31, 1919; that he 

11 did render satisfactory services and was loyal to defendant; 
that between November 15, 1917 and March 31, 1919 plain¬ 
tiff did in the course of his employment negotiate the purchase for 
and procured to be delivered to the defendant the number of tons of 
coal specified in plaintiff’s declaration and bill of particulars; that 
the defendant accepted the services plaintiff rendered and the benefit 
thereof; that the defendant on March 31, 1919 discharged the plain¬ 
tiff from its employment; that the plaintiff accepted and received the 
amounts which the defendant paid to him on account of salary and 
expenses because of his belief that his employment was on the basis 
aforesaid; that the plaintiff received on March 13, 1919 his notice 
of discharge from defendant’s service, and afterwards, on April 1, 
1919, was informed by Niles and Tallman, officers of the defendant, 
that the agent Ranken had no authority to make a contract with him 
for permanent employment; that later on the same day the plaintiff 
talked with Pierre S. du Pont, defendant’s president, who told him 
that he would confer with Buckner and Tallman, vice-presidents of 
the defendant company, and then establish his, the plaintiff’s, re¬ 
lation with the du Pont Company on the basis of the value of the 
services that he had rendered to the company, that he himself, the 
said du Pont, would see that the matter was adjusted in full recog¬ 
nition of the services which plaintiff had rendered the company, and 
for him, the plaintiff, to let the matter stand as it was and do nothing 
until he heard from him, the said president du Pont; that plaintiff 
thereafter on April 17, 1919, sent a telegram to the said Pierre S. 
Du Pont reading as follows: “May I see you Friday or Saturday your 

convenience Advise,” to which telegram plaintiff has never 

12 received any reply; that the plaintiff thereafter did, on April 
25, send a telegram to the defendant requesting payment of 

his salary for the month of March, 1919, and the defendant in re¬ 
sponse thereto sent a check for $430.66 to the plaintiff informing him 
that it was his salary for March, 1919, and that the plaintiff re¬ 
ceived the said check and used it; that after the discharge of the 
plaintiff bv the defendant, then on May 19, 1919 the plaintiff 
brought this suit against the defendant for the reasonable value of 
the services which he had rendered and defendant had accepted; that 
the usual and customary compensation paid, during the period in 
question, as commissions to persons who acted as coal purchasing 
agents for consumers, in the absence of any contract expressly fixing 
compensation for such services, was 15 cents per ton of bituminous 
coal, and 20 cents per ton of anthracite coal; that the plaintiff re¬ 
ceived from the defendant during the period of his employment the 
sum of $9,854.57 on account of his services and the expenses con¬ 
nected with the rendition thereof. 
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But upon these facts, if it shall he the opinion of the Court that 
the plaintiff ought not to recover against the defendant, then we 
find in favor of the defendant. 

B. A. BOWLES, 

Foreman; 

FREDERICK .T. KRIEG, 
JOHN H. CAVE, 

JOHN C. SMITH, 

JOHN J. BOWLES, 

SAMUEL E. MARTIN, 
LEWIS B. CIIAPPELEAR, 
EUGENE MYERS, 

CHARLES C. LACEY, 
SAMUEL M. THRIFT, 
RICHARD S. COLES, 

J. EZRA TROTH, 

Jury. 

Memorandum of Court. 

Filed June 30, 1921. 

******* 

The declaration in this action contains two counts, the first 

13 being in quantum meruit, alleging facts upon which a claim 
of quantum meruit is based, and the amount sued for is $483,- 

005, less $9,854.57, making a net claim of $473,750.43, with inter¬ 
est. The second count contains the usual common counts and con¬ 
cludes with a claim of a similar amount as that last stated, with in¬ 
terest. The pleas are the usual ones in such a case, that is, pleas of 
non-assumpsit and nil debet. 

The issue joined on the foregoing pleas was tried by a jury and 
the jury were directed to return a special verdict, which they did. 
Besides finding a specific sum of money payable to the plaintiff by 
the defendant, which sum was $67,500, with interest at six per cent 
from December 13, 1920, and which finding was made subject to the 
opinion of the Court as to whether the plaintiff ought to recover 
against the defendant, they further find the facts as submitted to the 
jury upon the trial, which finding of facts is also stated in the 
verdict. Among the facts thus found are: 

That prior to November 14, 1917, the plaintiff and defendant 
entered into a contract of employment under which the plaintiff was 
to take charge of the purchase of coal for the defendant at a salary 
on the basis of Four Thousand Dollars a year, and after six months 
a twenty per cent bonus, making $4,800 a year: 

“That the defendant agreed to give plaintiff permanent employ¬ 
ment in that capacity so long as he rendered satisfactory services arid 
was loyal to its interests if plaintiff would resign from a position 
which he then held with the United States Government and 

14 enter the employ of the defendant company; that pursuant 
to said agreement and relying upon it, the" plaintiff did re- 
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sign from his government position, and, on November 15, 1917, 
began the work for which he was employed, and continued to per¬ 
form it until March 31, 1919.” 

The jury also found as facts that the plaintiff rendered satisfactory 
services and was loyal to the defendant; that these services were 
accepted by the defendant and that the defendant, on March 31, 
1919, discharged the plaintiff from its employment. There are other 
findings of fact not material to the present purpose. 

The defendant contends that the employment of the plaintiff by 
it was an employment at will of either of the parties, and could be 
determined by either whenever either desired to do so, and that all 
that the plaintiff could claim from the defendant was his salary at 
the stipulated amount for the time that he was actually employed. 
The plaintiff, on the other hand, contended, among other things, 
that the contract, having been terminated by the act of the defend¬ 
ant, which the plaintiff also contended could not be done by it, en¬ 
titled the plaintiff to treat the situation as if the contract had never 
had an existence, and that he was therefore entitled to recover from 
the defendant, the reasonable value of his services at the usual and 
customary compensation paid during the period that he was actually 
employed by the defendant as commissions to persons who acted as 
coal purchasing agents for consumers, the amount of which com¬ 
missions were found as a fact by the jury in its special verdict, less 
the amount which the plaintiff had actually received from the de¬ 
fendant. which latter amount the jury found to be $9,854.57. 
15 During the trial, the questions of law raised by the plain¬ 

tiff and the defendant that bore upon their respective con¬ 
tentions as stated above, were argued at length, and the Court, feel¬ 
ing considerable doubt on the subject, and desiring further time for 
consideration, and also considering that if the case should be re- 
le ed 1^^ tlie b mrt of Appeals, its final judgment would, in the 
light of the special verdict, in all probability put an end to the liti¬ 
gation, determined that the jury should be directed to return a 
special verdict. Opportunities were given to the plaintiff and defend¬ 
ant to file briefs after the jury returned its verdict, for consideration 
by the court, dealing with the above mentioned contentions. The 
defendant filed such a brief, but the plaintiff did not. 

The Court has given consideration to the matter and has reached 
the conclusion that the employment of the plaintiff' by the defendant 
was an employment at will, which could be terminated by either 
party at his or its pleasure; that the defendant did so terminate it, 
having paid to the plaintiff his salary for the period during which 
he was actually engaged under the contract of employed; and that 
therefore, he is not entitled to maintain the present action. 

The opinion of the Court, therefore, being that as a matter of law, 
the plaintiff ought not to recover against the defendant, the judg¬ 
ment upon the special verdict must be one for the defendant. 

And it is so Ordered, this 30th day of June, A. D., 1921. 

By the court: 

F. L. SIDDONS, 

Justice. 
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Supreme Court of the District of Columbia. 


rriaay, July 1st, 1921. 

Justice °presiding ed pUrSUant t0 adjournment, Hon. F. L. Siddons, 

******* 

T t being of opinion that as a matter of law, the plaintiff 

ought not to recover against the defendant, orders that judgment on 

° f - ,he jur >' in this cause be entered for the de 
fendant. W herefore, it is considered that the plaintiff take nothine 

nnih^ 113 nr J hat the defendan ‘ go hence without day, be for 
nothing he d and recover of plaintiff its costs of defense to be taxed 
by the clerk and have execution thereof. 

Prom the foregoing judgment, the plaintiff by his attornevs of 
record, in open court, notes an appeal to the Court of Appeals : and 
e **eupon, the maximum of an undertaking on appeal is herebv 
fixed in the sum of One Hundred Dollars ($100.00) P for costs. y 

Memoranda. 

Aurnlt’5 19 mr U p d n rta r k r g ° n Appeal a PP roved and filed. 
August o, 1921.—Bill of Exceptions submitted. 

Tuesday, July 18th, 1922. 

Justice Presiding^ PURUaDt ‘° ad j° urnment H on. A. A. Hoehling, 


Before Judge Siddons. 

The thTtriaf nf n fM hiS d ° y S ' gne , d \. he Bil1 of Ex wptions taken at 
17 „ e V , f bis cause, as of the time of the noting thereof 

17 now hereby orders the same of record nunc pro tunc ’ 

Assignment of Errors. 

Filed August 5, 1921. 

* 

verdieT^turneH'hv^h" r "' ing that t he judgment upon the special 
defe e ndant entry ’ UP ° n said verdict of^a tudgnfent fo^the 

In the " P °" * aid ^ S 

C. C. CALHOUN, 

FRANK J. HOGAN, 
Attorneys for Plaintiff. 
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Service of the foregoing assignment of errors in the above entitled 
cause acknowledged this 25th day of July, 1921. 

J. HARRY COVINGTON, 

By OSCAR W. UNDERWOOD, Jr., 

Attorney for Defendant . 

Designation of Record. 

Filed August 5, 1921. 

******* 

To Morgan H. Beach, Esquire, Clerk Supreme Court of the District 
of Columbia: 

You will please prepare the following as a Transcript of Record 
for the Court of Appeals in the above entitled cause: 

18 1. Declaration. 

2. Pleas of defendant. 

3. Joinder of issue. 

4. Memorandum of trial. 

5. Special verdict returned by the jury in full. 

6. Opinion of the Court, per Mr. Justice Siddons, filed June 30, 
1921. 

7. Judgment entered upon verdict. 

8. Memorandum of noting of appeal in open court and fixing 
bond. 

9. Memorandum appeal bond approved and filed. 

10. Memorandum showing date of submission of Bill of Excep¬ 
tions. 

11. Memorandum, Bill of Exceptions signed and ordered of rec¬ 
ord, showing date thereof. 

12. Assignment of Errors, and acknowledgment of defendant’s 
attorney of service thereof. 

13. This designation. 

C. C. CALHOUN, 

FRANK J. HOGAN, 

Attorneys for Plaintiff. 

Service of the foregoing Designation of Record on appeal in the 
above entitled cause acknowledged and accepted this 25th day of 
July, 1921. 

J. HARRY COVINGTON, 

By OSCAR W. UNDERWOOD, Jr., 

Attorney for Defendant. 

19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
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to 18, both inclusive, to be a true and correct transcript of the rec¬ 
ord, according to directions of counsel herein filed, copy of which 
is made part of this transcript in cause No. 62460 at Law wherein 
Philip M. Riefkin is Plaintiff and E. I. Du Pont de Nemours & Com¬ 
pany, a corporation, is Defendant, as the same remains upon the 
files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix 

Court, at the City of Washington, in said District 
this 28th day of August, 1922. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerh 

By W. E. WILLIAMS, 

_ Assistant Clerk. 


In the Supreme Court of the District of Columbia. 

At Law. 

No. 63460. 

Philip M. Riefkin, Plaintiff. 


E. I. Du Pont De Nemours Company, a Corporation, Defendant. 

To J. Harry Covington, Esquire, attorney for E. I. du Pont De 

Nemours Company, a corporation, defendant: 

Compliant to the provisions of Section 1 of Law Rule 48 requiring 
that there be submitted to opposing counsel copy of Bill of Excep- 
tions at least eight days before the time designated for the submis¬ 
sion of the Bill of Exceptions to the Court to be settled, there is 
ieie\\ith this -5th day of July, 1921, submitted to you, as counsel 
tor the defendant in the above entitled cause, copy of’the Bill of Ex¬ 
ceptions therein, which, as per notice given below, will be submitted 
to the Court for settlement Friday, August 5, 1921. 


Notice of Time of Submission of Bill of Exceptions. 


Please take notice that the Bill of Exceptions in the above entitled 
cause wdl be submitted to the Court to be settled on Friday, August 

heard ’ ^ ° C ° ck a ’ m * or as soon tllereafter as counsel can be 


C. C. CALHOUN, 
FRANK J. HOGAN, 
Attorneys for Plaintiff. 
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C0 Py of the Bill of Exceptions in the above entitled 

miH^ t ,° ge l he ^ wlth th l for egoing notice that the same will be sub¬ 
mitted to the Court to be settled Friday, August 5 , 1921 is herebv 
acknowledged this 25th day of July, 1921 ’ ’ by 

J. HARRY COVINGTON, 

By OSCAR IV. UNDERWOOD, Jr., 

Attorney for E. 1. Du Pont De Nemours <fc Co., 

a Corporation, Defendant. 
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In the Supreme Court of the District of Columbia. 

At Law. 


No. 62460. 

Philip M. Riefkin, Plaintiff, 
vs. 

E. I. du Pont De Nemours & Company, a Corporation, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
before Mr Justice Frederick L. Siddons, and a jury, in the Supreme 
Court of the District, of Columbia on the 6 th day of December, 1920 
and that thereupon evidence was adduced by the parties plaintiff and 
defendant fending to prove the following facts: 

1 rior to November 15, 1917, plaintiff and defendant entered into 
a contract of employment under which plaintiff was to take charge 
of the purchase of coal for delivery to and use by the defendant at a 
salary on the basis of $4,000 a year and after six months a twenty 
per cent bonus, making $4,800 a year; that the defendant agreed to 
give plaintiff permanent employment in that capacity so long as he 
rendered satisfactory services and was loyal to its interests, if plain¬ 
tiff would resign from a position which he then held with the United 
fet&tes Go\ ernment and enter the employ of the defendant company 5 
that pursuant to said agreement and relying upon it the plaintiff 
did resign from his Government position and, on November 15, 1917, 
began the work for which he was employed and continued to perform 
it until March 31, 1919; that he did render satisfactory services and 
was loyal to defendant ; that between November 15, 1917, and March 
31, 1919, plaintiff did in the course of his employment negotiate 
the purchase for and procured to be delivered to the defendant the 
number of tons of coal specified in plaintiff’s declaration and bill 
of particulars; that the defendant accepted the services plaintiff 
rendered and the benefit thereof; that the defendant on 
22 March 31, 1919, discharged the plaintiff from its employ¬ 
ment ; that the plaintiff accepted and received the amounts 
ivhich the defendant paid to him on account of salary and expenses 
because of his belief that his employment was on the basis aforesaid * 
that the plaintiff received on March 13, 1919, his notice of discharge 
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from defendant’s sendee, and afterwards, on April 1, 1919, was in¬ 
formed by Niles and Tallman, officers of the defendant, that the 
agent Ranken had no authority to make a contract with him for per¬ 
manent eployment; that later* on the same day the plaintiff talked 
with Pierre S. du Pont, defendant’s president, who told him that 
he would confer with Buckner and Tallman, vice-presidents of the 
defendant company, and then establish his, the plaintiffs, relation 
with the du Pont Company on the basis of the value of the services 
that he had rendered to the company, that he himself, the said du 
Pont, would see that the matter was adjusted in full recognition of 
the services which plaintiff had rendered the company, and for him, 
the plaintiff, to let the matter stand as it was and do nothing until 
he heard from him, the said president du Pont; that plaintiff there¬ 
after on April 17, 1919, sent a telegram to the said Pierre S. du Pont 
reading as follows: “May I see you Friday or Saturday your con¬ 
venience Advise”, to which telegram plaintiff has never received any 
reply; that the plaintiff thereafter did, on April 25, send a telegram 
to the defendant requesting payment of his salary for the month of 
March, 1919, and the defendant in response thereto sent a check for 
$430.66 to the plaintiff informing him that it was his salary for 
March, 1919, and that the plaintiff received the said check and 
used it; that after the discharge of the plaintiff by the defendant, 
then on May 19, 1919, the plaintiff brought this suit against the de¬ 
fendant for the reasonable value of the services which he had ren¬ 
dered and defendant had accepted; that the usual and customary 
compensation paid, during the period in question, as commissions to 
persons who acted as coal purchasing agents for consumers, in the 
absence of any contract expressly fixing compensation for such 
services, was 15 cents per ton of bituminous coal, and 20 cents per 
ton of anthracite coal; that the plaintiff received from the 
23 defendant during the period of his employment the sum of 
$9,854.57 on account of his services and the expenses con¬ 
nected with the rendition thereof. 

I he foregoing is the substance of all of the evidence in the case. 

Thereupon after ruling on special request for instructions sub¬ 
mitted by the respective parties the court charged the jurv as follows: 

The Court (Mr. Justice Siddons): Gentlemen of the jury: Mr. 
Riefkin, the plaintiff here, has brought his action against ‘the de 
Nemours Company, seeking to recover the fair and reasonable value 
of certain services that he claims he rendered to that company during 
a period that begins on November 15, 1917, and ends on March 31. 
1919, which, if mv mathematical calculation is correct, means one 
year, four months and sixteen days. 

The amount of claim that Mr.‘Riefkin, the plaintiff here, asserts 
as representing the fair and reasonable value of the services rendered 
by him is the sum of $4 <3,750.43 net, so to speak, because the gross 
claim is $483,605 from which there is to be deducted the sum of 
$9,854.57 paid as advances, says the plaintiff, on account of and for 
expenses. 

The case involves certain great questions of law that have been 
argued by counsel for the respective parties to the Court. Strange as 
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it may appear, notwithstanding the illumination that those argu¬ 
ments afforded, the Court remained in some very considerable doubt 
as to what was the proper answer or solution that the Court must 
gi ve —not you—to these questions of law that have thus been pre¬ 
sented. I am not going to go into what those questions of law are, 
because fortunately for you, you do not have to concern yourself 
with them. That burden falls upon me. 

Because the Court required further time for reflection upon the 
disputed and contested points of law that go, in one aspect of the 
matter, to the rights the plaintiff claims here, and in the 

24 other aspect to the defense that this company is setting up to 
the claim the plaintiff is asserting against it, the Court con¬ 
cluded that it would get the aid of you gentlemen in the performance 
of your duty in the trial of a case of this character that you give to 
the Court a finding of facts which you submit in the form of a 
special verdict, as it is sometimes called. The form of such a verdict 
necessarily must be prepared in order that at the appropriate moment 
it may be handed to the jury to take into their jury room and have 
at hand as they come to weigh, consider and deliberate upon the evi¬ 
dence that they have listened to—the evidence whether it is the 
testimony of witnesses or documentary evidence; all the evidence in 
the case. 

In the preparation of that form of verdict the jury are not to 
understand for a moment that any of the facts that are set out or 
findings of fact as set out there, are facts that you must find. Your 
course, your duty, your function is in no degree trenched upon or 
interfered with in handing you this special verdict and asking you to 
return such a verdict when you shall have determined the issues 
between these parties that are submitted to you. It is not an indica¬ 
tion to you to find a verdict for the plaintiff or for the defendant. 

The summarized statement of facts that you find in this special 
verdict are not facts, gentlemen of the jury, that you are bound to 
accept. You are to find the facts uninfluenced by anything that 
appears in that verdict, uninfluenced so far as the finding of fact by 
you is concerned by anything that falls from the lips of the Court, 
except what comes from the Court as the instruction to you of the 
law, which must be your guidance, as in all other cases. 

So that I say this much to you with respect to this form of verdict 
in order that there should not in minds of any one of you be ap¬ 
prehension as to his finding. You aid the Court when it comes to 
consider a later stage of this proceeding, a time when your duty with 
respect to the matter has ended. The Court will bring to the con¬ 
sideration and the determination, insofar as this Court may finally 
determine the matter, if at all, the legal question that has been 
raised by the respective litigating parties here. To aid the 

25 Court in the determination of those questions of law, we have 
depended upon your determination of questions of facts that 

are submitted to you, and that is all the special verdict is handed to 
you to deal with, as you may independently, acting as you have been 
reminded here, under your oaths as jurymen to weigh, consider, de¬ 
liberate, and determine, if you can, the facts in this case. 
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At the outset of this case, when counsel for the respective litigated 
parties were opening the case to you, telling you what each ex¬ 
pected their evidence to reveal and establish. I rather gathered— 
I do not think there has been any occasion for me to change my 
opinion in that regard—that there was not much, if anything, in 
the way of conflict of testimony. There was much going to the con¬ 
tentions of counsel for the parties of a legal implication, or legal 
inferences or legal deductions that may be drawn from the testi¬ 
mony—the legal implications and deductions and inferences that 
may have an important bearing finally upon the determination upon 
the legal questions that have been presented, and be properly pre¬ 
sented, to the Court for its ruling and for its determination, so that 
I feel that I may appropriately refer to some of the evidence in tha 
case, only in connection with some instructions here wherein it does 
not appear—I have not heard that there was any conflict of testimony 
on those questions. 

Now, I am not going to spend any length of time in charging you, 
gentlemen. This case has been presented to you bv counsel exceed¬ 
ingly competent to do it and I want to congratulate the counsel in 
this case for their natural worthv zeal of advocacv that reveals itself 

4/ •/ 

in the trial of such a case. On the whole, this case has been pre¬ 
sented to the Court and jury with a clarity and with a rapiditv that 
I am sure will aid you, as I am confident it will aid the Court in the 
discharge of his share of the functions, I hope in a just disposition of 
this controversy. 

Whatever mav be the value to be given to the evidence brought 
here, as to how the relations of the plaintiff with the defendant were 
first established, what they were, how they were determined, 
26 it is fair to say, I think, that this case from the standpoint. 

at least, of the plaintiff is an important one. If he is right 
in his legal contentions that he presents here and he is right on what 
he insists his evidence finds, it is needless to say unless you gentle¬ 
men are accustomed to deal with much larger sums of money than 
the Court is, this is an important case to the plaintiff. He seeks to 
recover here nearly $500,000. The Court not having had the oppor¬ 
tunity of being a counsel during the period of the war, it looks to 
be a very large sum of money to him. Whether it will be large to 
the defendant company or not, I am not in a position to say, and 
ought not to say, this case is also important to the defendant com¬ 
pany. If the defendant company is not obligated under the law and. 
under the evidence in this case to pay this gentleman $473,750.43, 
it makes very little difference whether the dividend earning power 
of this defendant company is large or small, it is their right to de¬ 
fend against a claim of this character if they believe, and if they are 
right in their belief, that legally and under the evidence in the case 
they are not obligated to pay this plaintiff that sum of money. 
Therefore, I was gratified to observe that throughout this case on the 
whole there has been a very commendable spirit displayed by the 
advocate for the plaintiff and the advocate for the defendant. 

You, of course, are going to determine this case, not because the 
du Pont Powder Company is a great institution and probably may 
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be making a great deal of money for its stockholders, or because Mr. 
Riefkin here, the plaintiff, able, competent gentleman, who took the 
stand and told his story in unaffected, simple, dignified terms—you 
are not going to determine the issues here by consideration of either 
of those aspects of the matter. You are going to determine this 
ease upon tne facts, upon the evidence and the law which the Court 
gives to you. There is no other possible way, gentlemen, for justice 
to be done excepting as jurors and court proceed upon and from 
the standpoint of impartial consideration of evidence and law. 

There are some instructions here. The first is a prayer or in¬ 
struction granted at the instance of the defendant that has to 

27 do with this question of burden of proof which you have 
heard so often about, and remind you merely that the plain¬ 
tiff bring an action of this kind has placed upon him by the law 
the burden of proof of establishing his case by a preponderance of 
the evidence. From beginning to end he must maintain that burden 
of proof if he would secure a verdict. It is in this form and I will 
read it: 

“The Court instructs the jury that the defendant is not bound to 
offer witnesses in its own behalf in order to establish by a preponder¬ 
ance of the evidence the allegations of his declaration, and if from 
the evidence of witnesses and documents, your minds arc evenly bal¬ 
anced on whether or not the plaintiff has established his case as set 
forth in the declaration and bill of particulars, then the verdict must 
be for the defendant.” 

At this point perhaps I ought to sav this to you: the contention 
that the plaintiff makes to you and to the Court in support of the 
claim that he basset up in his declaration to which I have referred, is 
briefly this, I understand: 

lie says in the Fall of 1917 he was approached bv a representative 
of the defendant company to secure his services for the defendant as 
an employee to bo engaged in the purchase for it of coal greatly 
needed in its sundry and various plants; that he entered upon a con¬ 
tract which the plaintiff says was a contract for permanent employ¬ 
ment; that he was to receive a salary of $4,000 and beginning with 
the expiration of six months from the commencement of services 
under this contract he was to receive an addition what was called a 
bonus here of 20%, which would make his salary, calculated on an 
annual basis, $4,800. lie says he yielded to the representations 
made by the representative of the company and resigned a position 
under the Government of the United States, a position which he tells 
you he found agreeable and believed he was rendering his Govern¬ 
ment efficient service which they needed. 

The testimony as to these negotiations between Mr. Riefkin, 
the plaintiff, and Mr. Ranken, representing this defendant 

28 company, I am sure is fresh in your minds, and I do not 
need to dwell upon it. 

Further, he says he entered upon the service around a u out Novem¬ 
ber 15, 1917, and he beaan to perform the duties, which he tells 
us he was employed under this contract to render to the defendant 
company. I have heard nothing to suggest—on the contrary, I 
think counsel for the defendant company told you—as I remarked 
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before with respect to both counsels—with candor that the plaintiff 
performed the service that he was called upon to perform with effi¬ 
ciency and success. During the period for which he seeks to recover 
this compensation he purchased for and on behalf of the company, 
and it was delivered to and accepted by them, over 3,000,000 tons 
of coal; to be exact, 3,168,100 tons of coal. Then came a moment 
when he was informed in March 1919 that at the end of the month 
his services would be no longer required. 

You have heard the testimony as to what he then did with re¬ 
spect to that communication to him, and not getting the decision 
that he thought he might get, in what he concedes to be his interest, 
he brings this suit against the defendant company, and he did it 
upon this legal theory, which I will mention, because otherwise it 
does not concern you, that when he was discharged from the employ 
of the defendant company he had a legal right, he claims, to con¬ 
sider there was no contract in existence at all, or not any express 
contract during the period for which he is suing here, November 15, 
1917, to March 31, 1919, and to proceed with his action against 
the defendant company for the fair and reasonable value of the 
services that he rendered to that company during that period of 
time. Now, bear that in mind, gentlemen. I can summarize it 
only in very brief form, not indicating any views I may entertain 
about this testimonv. 

1 may add possibly at this point that the defendant company is 
insisting in this case, that while it does not deny he was employed 
by the du Pont Company, it insists that he was not employed per¬ 
manently. He says he was. 

Coming now to the question of what may happen as far as 
29 you and I are concerned in reaching a verdict here, certain 
of the evidence in the case mentioned in an instruction 
which I am now going to read to you, which I ask you to bear in 
mind, you must consider in connection with the instruction that I 
will read to you following this. 

This first is the plaintiff’s instruction number 1. It is rather 
long. I am going to ask you to follow me. 

“You are instructed that if you find from a fair preponderance 
of all of the evidence in this case that prior to November 15, 1917, 
plaintiff and defendant entered into a contract of employment under 
which plaintiff was to take charge of the purchase of coal for deliv¬ 
ery to and use by the defendant, that the defendant agreed to give 
plaintiff permanent employment in that capacity so long as he ren¬ 
dered satisfactory services and was loyal to its interests, if plaintiff 
would resign from a position which he then held with the United 
States Government and enter the employ of the defendant company; 
that pursuant to said agreement and relying upon it the plaintiff 
did ^resign from his Government position and, on November 15, 
1917, began the work for which he was employed and continued to 
perform it until March 31, 1919; that he did render satisfactory 
services and was loyal to defendant; that between November 15, 
1917, and March 31, 1919, plaintiff did in the course of his employ- 
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ment negotiate the purchase for and procured to be delivered to the 
defendant the number of tons of coal specified in plaintiff’s declara¬ 
tion and bill of particulars; that the defendant accepted the services 
plaintiff rendered and the benefit thereof; that the defendant on 
March 31, 1919, discharged the plaintiff from its employment; that 
the plaintiff accepted and received the amounts which the defend¬ 
ant paid to him on account of salary and expenses because of his 
belief that his employment was on the basis aforesaid; that the 
plaintiff received on March 13, 1919, his notice of discharge from 
defendant’s service, and afterwards, on April 1, 1919, was informed 
by Niles and Tallman, officers of the defendant, that the agent 
Kan ken had no authority to make a contract with him for perma¬ 
nent employment; that later on the same day the plaintiff talked with 
Pierre S. du Pont, defendant’s president, who told him that 

30 he would confer with Buckner and Tallman, vice presidents 
of the defendant company, and then establish his, the plain¬ 
tiff’s, relation with the du Pont Company on the basis of the value 
ot the services that he had rendered to the company, that he himself, 
the said du Pont, would see that the matter was adjusted in full 
recognition of the services which plaintiff had rendered the com¬ 
pany, and for him, the plaintiff, to let the matter stand as it was 
and do nothing until he heard from him, the said president du 
Pont; that plaintiff thereafter on April 17, 1919, sent a telegram 
to the said Pierre S. du Pont reading as follows: ‘May I see you 
Friday or Saturday your convenience Advise,’ to which telegram 
has never received any reply; that the plaintiff thereafter did, on 
April 25, send a telegram to the defendant requesting payment of 
his salary for the month of March, 1919, and the defendant in re¬ 
sponse thereto sent a check for $430.66 to the plaintiff informing 
him that it was his salary for March, 1919, and that the plaintiff 
received the said check and used it; that after the discharge of plain¬ 
tiff by defendant, then on May 19, 1919, plaintiff brought this suit 
against defendant for the reasonable value of the services which he 
had rendered and defendant had accepted; then, subject to the opin¬ 
ion of the Court as to whether on such facts, if you the jury find 
them established, plaintiff is entitled in law to recover against de¬ 
fendant, you may return a verdict in favor of the plaintiff in such 
sum, not exceeding the amount claimed in the declaration, as you 
find, from the evidence and the stipulations of the parties, will rep¬ 
resent the fair and reasonable value of the services rendered by the 
plaintiff to the defendant, including in such evidence that regard¬ 
ing the usual and customary compensation which purchasing agents, 
in the absence of any contract expressly fixing compensation, would 
have been entitled to receive.” 

Now, in connection with that prayer, I have granted the instruc¬ 
tion at the instance of the defendant, the thirteenth instruction, and 
it incorporates a statement of law and ought really to be considered 
by you gentlemen in connection with the prayer I have just 

31 read to you. It is this: 

“The Court instructs the jury that even if you shall find 
from the evidence that the plaintiff is entitled to recover in this suit 
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for the fair value of his services as testified to in this case, you are 
to consider all the evidence, including that showing the contract 
basis of pay agreed upon between the plaintiff and defendant’s 
agent Ranken at the time the plaintiff entered the defendant’s serv¬ 
ice, and award the plaintiff such a sum as you find is the fair and 
reasonable value of the services rendered.” 

Both of these prayers state what, of course, is usual but you must 
consider all of the evidence in the case in determining if. Refer¬ 
ence is made in each of these prayers to certain pieces of evidence 
in the case, it is your duty to give due weight to all the evidence that 
you have heard that has been submitted to you in the case. 

Another instruction granted at the instance of the plaintiff is 
number 2. 

“If you find for the plaintiff you may, in your discretion, allow 
him interest at the legal rate of six per cent upon the principal 
sum to which you find him entitled, but if you find he is entitled 
to interest on such sum you should state in* your verdict the date 
from which you decide he should be allowed interest, provided, how¬ 
ever, that you shall not award him any interest from any date 
prior to April 1, 1919, which is the date from which he claims in¬ 
terest in his declaration and bill of particulars.” 

In a case of this character, gentlemen, the question of interest on 
the sum the plaintiff seeks to recover from the defendant is a matter 
of discretion with the jury. There is but one limitation upon the 
exercise of that discretion by them, and, of course, if they should 
conclude to allow interest, they cannot allow interest, of course, 
from any date prior to the date from which the plaintiff himself 
claim interest, which, in this case, is April 1, 1919. 

There is one last instruction granted at the instance of the defend¬ 
ant. It is instruction number 14 : 

32 “The Court instructs the jury that if upon all the evidence 
in this case they shall believe that the plaintiff either before 
or after March 31, 1919, acted upon his express contract of employ¬ 
ment with the defendant as one at the will of either party then they 
may find a verdict for the defendant.” " ’ J 

Now, I think I ought to state just a word that is suggested by that 
prayer. The plaintiff is contending here, you will recall, that the 
employment by the defendant company of liim was to be permanent 
There is a legal question that the Court will have to deal with about 
that matter hereafter. 

The defendant says—and T leave out of consideration now the 
legal contention that it makes about that matter because that is not for 
your consideration and determination—the defendant contends with 
respect to that matter that this contract was at best a contract termi¬ 
nable at the will of either party; that is to sav, Mr. Riefkin mi<dit 
himself at any time at his will have determined it. The defendant 
claims that the defendant company might at any time at its will have 
terminated that contract of employment. Now, as I have said, the 
plaintiff here claiming a contract of permanent employment and 
that prayer deals with that aspect of the matter, and upon what you 
shall find the fact to be whether or not it was a permanent employ- 
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ment or an employment of such a character, no matter what words 
may be used, that it was in fact, and you shall so find, a contract of 
employment terminable at will by either of the parties, the employ¬ 
ing party or the employed party. 

There is one further thing: the plaintiff in his concluding argu¬ 
ment here made reference to some testimony about some conversation 
that took place, as I recollect it, between the plaintiff and one of the 
officers of the du Pont Company, with respect to compromise. I 
want to warn you gentlemen that if there is in this evidence from 
which you might assume some offer to compromise this controversy, 
you must disregard that evidence of a compromise, because the law 
very wisely says that when there is a controversy between parties over 
their respective rights after they get together to settle it with- 

33 out resort to the Courts, and one or the other makes an offer of 
compromise and settlement, if their efforts fail and the case 

subsequently gets to the courts, the law stops the mouths of all of them 
as to any offers of compromise, because were it not so nobody would 
dare to attempt to compromise a controversy if an offer to compro¬ 
mise after it got into court, or even before they brought a suit, was 
to be brought up against them in the trial of the case. So I warn 
you, of course, if there is anything in the evidence in this case from 
which it might be supposed that an offer of compromise was made by 
the defendant company, if you please, to the plaintiff, disregard it. 
As an offer of compromise, it has no place in your considering of the 
evidence in the case. 

And thereupon the jury retired to consider of their verdict and 
upon returning rendered a special verdict in words and figures fol¬ 
lowing, to wit: 

Verdict of Jury. 

The jury, upon their oath, say they find in favor of the plaintiff, 
that the money payable to him by the defendant is the sum of $67,- 
500.00, with interest at the rate of 6% per annum, from the 13th 
day of December, 1920, if the Court shall be of the opinion that he 
ought to recover against the defendant upon the facts submitted to 
us upon the trial, which facts were as follows: 

We find that prior to November 15, 1917, plaintiff and defendant 
entered into a contract of employment under which plaintiff was to 
take charge of the purchase of coal for delivery to and use by the de¬ 
fendant at a salary on the basis of $4,000 a year and after six months 
a twenty per cent bonus, making $4,800 a year; that the defendant 
agreed to give plaintiff permanent employment in that capacity so 
long as he rendered satisfactory services and was loyal to its interests, 
if plaintiff would resign from a position which he then held with the 
United States Government and enter the employ of the defendant 
company; that pursuant to said agreement and relying upon it the 
plaintiff did resign from his Government position and, on November 
15,1917, began the work for which he was employed and con- 

34 tinued to perform it until March 31, 1919; that he did render 
satisfactory services and was loyal to defendant; that between 
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November 15, 1917, and March 31, 1919, plaintiff did in the course 
of his employment negotiate the purchase for and procured to be de¬ 
livered to the defendant the number of tons of coal specified in plain¬ 
tiffs declaration and bill of particulars; that the defendant accepted 
the services plaintiff rendered and the benefit thereof; that the de¬ 
fendant on March 31, 1919, discharged the plaintiff from its employ¬ 
ment; that the plaintiff accepted and received the amounts which the 
defendant paid to him on account of salary and expenses because of 
his belief that his employment was on the basis aforesaid; that the 
plaintiff received on March 13, 1919, his notice of discharge from 
defendant's service, and afterwards, on April 1, 1919, was informed 
by Niles and Tallman, officers of the defendant, that the agent 
Panken had no authority to make a contract with him for permanent 
employment; that later on the same day the plaintiff talked with 
Pierre S. du Pont, defendants president, who told him that he would 
confer with Buckner and Tallman, vice-presidents of the defendant 
company, and then establish his, the plaintiff’s, relation with the du 
Pont Company on the basis of the value of the services that he had 
rendered to the company, that he himself, the said du Pont, would 
sec that the matter was adjusted in full recognition of the services 
which plaintiff had rendered the company, and for him, the plaintiff, 
to let the matter stand as it was and do nothing until he heard from 
him, the said president du Pont; that plaintiff thereafter on April 
17, 1919. sent a telegram to the said Pierre S. du Pont reading as fol¬ 
lows: “May I see you Friday or Saturday your convenience Advise,” 
to which telegram plaintiff has never received any reply; that the 
plaintiff thereafter did, on April 25, send a telegram to the defendant 
requesting payment of his salary for the month of March, 1919, and 
the defendant in response thereto sent a check for $430.66 to the 
plaintiff informing him that it was his salary for March, 1919, and 
that the plaintiff received the said check and used it; that after 
35 the discharge of the plaintiff by the defendant, then on May 
19, 1919, the plaintiff brought this suit against the defendant 
for the reasonable value of the services which he had rendered and 
defendant had accepted; that the usual and customary compensa¬ 
tion paid, during the period in question, as commissions to persons 
who acted as coal purchasing agents for consumers, in the absence 
of any contract expressly fixing compensation for such services, was 
15 cents per ton of bituminous coal, and 20 cents per ton of anthra¬ 
cite coal; that the plaintiff received from the defendant during the 
period of his employment the sum of $9,854.57 on account of his 
services and the expenses connected with the rendition thereof. 





t. M. felEFKlU VS. E. I. DtJ PONT DE NEMOURS & CO. 23 

But upon these facts, if it shall be the opinion of the Court that 
the plaintiff ought not to recover against the defendant, then we find 
in favor of the defendant. 

B. A. BOWLES, Foreman; 
FREDERICK J. KRIEG, 
JOHN H. CAVE, 

JOHN C. SMITH, 

JOHN J. BOWLES, 

SAMUEL E. MARTEAN 
LEWIS B. KEPPELEA, 
EUGENE MYERS, 

CHARLES C. LACEY, 
SAMUEL M. THRIFT, 
RICHARD S. COLES, 

J. EZIA TROTH, Jury. 

And thereafter upon consideration thereof the Court being of 
opinion that as a matter of law the plaintiff ought not to recover 
against the defendant, ruled that the judgment upon the foregoing 
special verdict must be one for the defendant, and so ordered, to 
which ruling and order of the Court the plaintiff duly reserved an 
exception, which exception was thereupon duly noted upon the 
minutes of the Court. 

To the end that justice may be done in said cause, and that the 
questions raised by the foregoing exceptions may be reviewed on 
appeal, the plaintiff prays the Court to sign this his bill of excep¬ 
tions, as and for the time the same were noted; which is accordingly 
done, now for then, this 18th day of July, A. D. 1922. 

36 By the Court: 

F. L. SIDDONS, 

J ustice. 

Settled by consent this 18th day of July, 1922. 

C. C. CALHOUN, 

FRANK J. HOGAN, 

Attorneys for Plaintiff. . 

J . HARRY COVINGTON, 

Attorney for Defendant. 
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